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REPUBLIC OF MALAWI IN THE HIGH COURT OF MALAWI COMMERCIAL DIVISION 
BLANTYRE REGISTRY COMMERCIAL CAUSE NUMBER 283 OF 2017 

LUCAS PHEKANI 

CLAIMANT 

VERSUS 

HIGHLANDS LEISURE LIMITED 
DEFENDANT 

CORAM: HON. JUSTICE J. ALIDE 
Mr. Salimu, of Counsel for the Claimant Mr. Majamanda, of Counsel for the Defendant Ms. Kachimanga, Court Clerk 
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and Twelve Thousand Five Hundred United States Dollars). The signatories to the Agreement



In his Statement of Case, the Claimant submitted that since the deceased signed the Agreement 
on behalf of the Defendant company, the refusal to honour its obligations in the Agreement 

(a) The US$30,000 (Thirty Thousand United States Dollars) being the unpaid deposit for the purchase of the shares; 
(b) The balance of US$82,500 (Eighty-Two Thousand Five Hundred United States 

(c) Interest at the ruling bank lending rates on the amounts claimed: (d) Perks related to the executive position offered and agreed upon in the Agreement; (e) Interest on the perks in (d) above; 
(f) Legal Practitioners collection costs on the amounts claimed; and (g) Party and party costs. 

Having looked at the facts and the submissions herein, the issues before this Court are as 
follows: 

(a) Whether or not this court has jurisdiction to hear this matter; (b) Whether or not the Agreement bound the Defendant company; (c) Whether or not the Agreement was effective, valid, and enforceable: and



with the Defendant company in a bid to have the Agreement implemented. However, despite several attempts, there had been NO success. Accordingly, he brought up the present action to recover the pleaded damages for the Defendant’s breach of the Agreement. 

fulfilled before the terms of the Agreement became effective and binding. He admitted that the conditions precedents included a requirement that the board of directors of National 

National Progressive J ackpot Limited and that he still held the shares.



In re-examination the Claimant Stated that he had sold his 7,500 shares to the Defendant but 
that the registration was not completed. He then argued that the failure to register the transfer 
of the shares did not reverse the sale. That marked the end of the Claimant’s testimony and 
indeed his case. 

The Defendant called one witness by the name Louredana Zvic (DW1). As part of her evidence, 
she filed and tendered a witness Statement with an attached document that was exhibited and 
marked as “LZ1”. She also filed and tendered a supplementary witness statement with several] 
documents which were exhibited and marked as “LZ2” to “LZ9”. The witness Statement and 
the attendant exhibit, as well as the supplementary witness Statement and the attendant exhibits 
were adopted as part of her evidence. 

herself. To that effect, she tendered exhibit “LZ9”, the Defendant company’s Annual Return 
as of June 2016. She further submitted that the deceased was at that point the Defendant’s 
Managing Director and sole shareholder. 

During cross examination, she denied that exhibit “L,z9” was fraudulent after the Claimant 
who declared it the same. The Claimant went on and “suggested” to the Court that the said 
document should not be allowed or relied upon by the Defendant because it was not listed as 
part of the Defendant’s List of Documents. 

board resolution in the proceedings meant that there was none. She insisted that the Defendant’s 
decisions were always made through board resolutions and exhibited “LZ8(i)” and “LZ8(v)” 
as examples of such resolutions.



deceased to enter into the Agreement with the Claimant on behalf of the company. This marked 
the end of her testimony and indeed, the Defendant’s case. 

“The burden and standard of proof in civil matters is this: He/she who alleges must prove and 
the standard required by the civil law is on a balance of probabilities. The principal is that he 
who invokes the aid of the law should be first to prove his case as in the nature of things, a 
negative is more difficult to establish than a Positive. Where at the end of the trial the 
probabilities are evenly balanced, then the party bearing the burden of proof has failed to 
discharge his duty. Whichever story is more probable than not must carry the day.” 

hear and determine the matter. 

Section 6(1) of the Arbitration Act (Cap 6:03) of the Laws of Malawi provides as follows: 

commences any legal Proceedings in any court against any other Party to the agreement, or any 
Person claiming through or under him, in respect of any matter agreed to be referred, any party



not be referred in accordance with the agreement, and that the applicant was, at the time when 

the Proceedings were commenced, and stil] remains, ready and willing to do all things necessary 

to the proper conduct of the arbitration, may make an order Staying the Proceedings.”
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management of the company. They are entitled to presume that of which only they can have knowledge, namely the external acts, are rightly done, when those external acts purport to be performed in the mode in which they ought to be performed.” 

Stated that: 

“where there are persons conducting the affairs of the company in a manner which appears to be perfectly consonant with the articles of association, then those so dealing with them externally, are not bound to be affected by any irregularities which may take place in the internal management of the company.” 

Having heard the parties in this matter, and having considered the evidence before me, the skeletal arguments and submissions filed by the respective parties, and considered the law, I am compelled to first deal with the peripheral issue raised by the Claimant during cross examination of DW1. The Claimant “suggested” to the Court that exhibit “LZ9”, a copy of the Defendant’s Annual Return for 1996, should not be allowed or relied upon by the Defendant 

I will not belabour the issue. I have stated that the Claimant “suggested” because he did not formally apply to the Court for the same. I am very certain that the Claimant exactly knew the perils and hazards of so applying. It is clear that the Claimant’s “suggestion” only came during



Let me state further that even if the objection came timely, I would have exercised my discretion under Order 2 Rule 3 of the Rules and still allowed the document to be tendered as evidence in court because the Claimant had these documents for over two months before the date of the trial but did nothing. The Claimant had ample notice of the same and could have argued about its authenticity in a more professional manner rather than simply alleging that it was fraudulent without any foundation. The fact that these were not listed in the List of Documents does not raise any issue because it is clear that the Claimant had these documents in his hands for over two months before the date of the trial and had more than enough time to look at them. In my mind there was no prejudice that the Claimant could have suffered in the foregoing. There is no real issue here. It is no surprise that the Claimant did not lay any arguments on this peripheral issue anywhere in his final submissions. That notwithstanding, | felt compelled to address this issue for posterity. 

On whether or not this court has jurisdiction to hear this matter, the Defendant based its defence on the arbitration clause that was part of the Agreement. It was provided that if there was any dispute in respect the matter, the same was to be referred to arbitration. Section 6 of the Arbitration Act is very clear that a party wishing to rely on an arbitration clause must not take any other steps after entering an appearance. Where a party proceeds and files a defence they immediately lose their right to proceed to arbitration and submit themselves to the jurisdiction of the court. See Admare v. Alliance Capital Limited (supra). 

In the present matter, the Defendant proceeded and filed a defence after entering an appearance. It was at this point that the Defendant lost the right to have the matter proceed for arbitration and submitted itself to the jurisdiction of this Court. In that regard, the Defendant has no merit in questioning the jurisdiction of this Court. It is my finding therefore that this Court has jurisdiction to hear and determine this matter. 

On the Agreement in question, it is not in dispute that the Claimant and the Defendant entered into an agreement for the purchase of 7,500 shares which the Claimant held in National Progressive Jackpot Limited. The Agreement was signed by Claimant on one hand, and the deceased on the other. The deceased, then the Defendant’s Managing Director and sole shareholder, signed the same as “duly authorised” on behalf of the Defendant. In my view the deceased’s actions caught the Defendant company within the ambit of Royal British Bank v Turquand (supra) i.e., the Rule in Turquand’s Case. Surely, the Claimant, just like any reasonable person would, had very good reason to believe that the deceased had full authority, in accordance with the Defendant’s internal tules, to enter into discussions with the Claimant, and then conclude and sign the Agreement on behalf of the Defendant. 

The Defendant has tried to apply the exception to the rule by citing Brooks Ltd v. Claude Neone General Advertising Ltd [1931] 2 DLR 743, 1932 Carswellont 126 in which Lord Justice Garrow on paragraph 10, stated as follows: 

“IT am inclined to agree with the argument of counsel for the defendant company...that that there was something so out of the ordinary in one company undertaking to purchase the entire 
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Or persons making the contract had any authority in fact to make it.” 

The Defendant argued that the fact that the deceased was signing an agreement for the purchase of 7,500 shares from the Claimant, which was about 75% of the National Progressive J ackpot Limited, should have put the Claimant on notice, and he should have proceeded to enquire as to whether he had prior authority from the Defendant. I choose to differ on the ground that the deceased was not just a mere officer of the Defendant company. He was the Defendant’s Managing Director and the sole or majority shareholder. Certainly, the Claimant, and indeed nobody outside the establishment of the Defendant company, would, in his right bearings, doubt or question the authority of an individual in such capacity to conclude and sign such an agreement on behalf of the Defendant. Truly, the deceased was at the pinnacle of the Defendant company’s corporate structure in terms of both Ownership and management. In my view, the exception to Rule in Turquand’s Case is not applicable in this regard, 

From the foregoing, it is my finding that the Agreement between the Claimant and the Defendant company was at the material time valid and enforceable. The fact that there was no resolution by the board of directors authorising him to sign the Agreement was non- consequential in this regard. 

The next issue that I must consider is whether the Agreement is still effective, valid and/or enforceable between the Claimant and the Defendant. 

Clause 2.1 of the Agreement states as follows: 

“2.1 The provisions of this Agreement (other than the provisions of 1, this 2, and 6, which shall nevertheless apply from the Signature Date) are subject to the fulfilment or waiver, as the case may be, of the Conditions Precedent that, by no later than 31° March 2017 or such later date or dates as may be agreed by the Parties in writing — 

2.1.1 The Purchaser will have entered into a shareholder’s agreement, at heads of terms level, with the Seller in which the Purchaser will undertake among others: 

2.1.1.1 To appoint, and retain, the Seller as director of the Company (subject only to disqualification provisions as are mandatory under the Companies Act, on such terms that will, include service contract satisfactory to the Seller; 

2.1.1.2 The Purchaser agrees to maintain the operation of Wide Area Progressive jackpot; 

2.1.1.3 The parties agree to non-compete Provisions, including that any online or mobile package to be introduced by the Purchaser will be through the Company; 

2.1.2 the board of directors of the Company shall have passed resolutions approving the sale of shares anticipated in this Agreement and authorising the Seller’s entry into this Agreement:



2.1.3 the shareholders and directors of Highlands Leisure Limited shall have passed resolutions approving the sale of shares anticipated in this Agreement.” 

It was further provided under clause 2.2 that the parties were going to use their best endeavours to procure the fulfilment of the above preconditions precedents by the specified date, and to Cooperate with one another to ensure that information that was required for the purposes of seeking any approval was obtained. 

The consequences of the parties’ failure to fulfil the conditions precedents were clearly laid out under clause 2.3 of the Agreement as follows: 

anticipated in the agreement as provided under clause 2.1.3. Above all, apart from the failure of both parties to fulfil the conditions precedents, it is very clear from the evidence before me that there was no transfer of shares between the Clai ant and the Defendant. The Claimant happily retains the same and is business as usual. 

Looking at clause 2.1 above, it is very clear that the effectiveness, validity, and enforceability of the Agreement hinged on the fulfilment of these conditions precedent. It is trite that where 

I have no reason to believe that the parties intended exactly what had been clearly stipulated in the Agreement. It is very clear. Accordingly, it is my finding that the Agreement was rendered 
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completely failed to prove his case against the Defendant, 

Shares were not transferred to the Defendant. He stil] happily retains them in the Zambian company, and ordinarily still earns dividends. Surely, he cannot blow hot and cold, or eat his cake and have it, at the same time. Accordingly, the matter is dismissed in its totality. 
In respect of party and party costs, these are at the discretion of the Court. However, it is general practice that they follow the event. Accordingly, I award the same to the Defendants. 

  
Dated this [5c day of hoes 2024 

JABBAR AMIDE 

JUDGE 
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