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IN EXERCISE of the powers conferred by section 351 of the Insolvency
Act. [, Josgpy MWANAMVZKHA, Minister of Industry, Trade and Tourism,
make the following Regulations—-
PARI I— PRELIMINARY PROVISIONS
itation L. These Regulations may be cited sy the nsolvency {Practitioners)
Regulations, 2017,
Interpretation 2. Inthese Regulations, uniess the context otherwise requires_.
“business™ includes the carrying on of any trade, profession or
vocation and the discharge of the functions relating to any office or
employment;
Activeg. O of “insolvency legislation™ includes the Insolvency Act and the
2016 . Companies Act:
Capdnd

Matiers (o
consider in
deternimmg
whether an
appiicant is 4
fit and proper
persen

“msolvency practice” means the carrying on of the business of
acting as an insolvency practitioner or in a corresponding capacity under
the law of any country or territory outside Malawi, and for this purpose
acting as an insolvency practitioner shall include acting as a trustee in
sequestration or a judicial factor on the bankrupt estate of a deceased
person, receiver, receiver and manager, administrator or liguidator;

“msolvency work oxperience” means engagement in work related to
the administration of ihe estates of persons in respect of which an
office-holder has been appointed:

otlice-holder™ means a person who acts or has acted as an
nsolvency practitioner, receiver, a trustee i bankruptey. provisional
Hquidator, or liquidater. supervisor op an individual veluntary
arrangement, a nominee. an administrator of a Company reorganization
or in a corresponding capacity under the |aw of any countny outside
Malawi:

!

“professional jugisiation” TIESN amL enzliment govemning any
rofession recoenised i hese Regulations:
p B

Uregister” means the raeistes o
in section § of the Acr:

“recognized professional body™ means a professional body declared
as such by the Minister in accordance with section 311 of the Act: and

“relevant time™ in relation 1o an individual making an app.ication,
means the time of making the application.
PART Il —REGISTRATION OF INSOLVENCY PRACTITIONERS

I—(1 A person shall not be allowed 10 act as un msolvency
practitioner, upless he -

{a)1s &« member of a recognized professional body:

(b) meers the education. practical training and experience
requirements as set out under these Regulations: and
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(¢) is a fit and proper person {0 S0 act in erms of the Act and these
Regulations.

(71 Notwithstanding sub-regulation (1) {e0) and (bY, a person shall be
deemed qualified under section 311 {13 () of the Act, if he has been admitted
to the practice of insolvency 10 any jurisdiction that regulates such practice. to
at least the siandards obtaining in Malawi.

(3) The matters 10 be taken into account in determining whether an
applicant is a fit and proper person to act 43 an insolvency practitioner shall
include—

(u) whether the applicant has been convicted of any offence
favolving fraud, dishonesty ©Ff violenee:

(h) whether the appiicant has contravened any insolvency
fegisiation, professional legislation or any other written law in Malawi or
of any couniry outside Malawi, which corresponds to such pieces of
legisiation:

(¢) whether the applicant has ever been suspended or removed from
the practice of a recognized professionul body in Malawi of by a
comparable professiona‘i body outside Malawr,

i) whether the apphicant has engaged 1 any practices 11 the course
of carrying on business appearing to be deceitful or oppressive of
~ otherwise unfair ot 1MProper, whether unlawful or not, or which
athenwise cast doubt upon his probity or competence for discharging the
duties of an insolvency practitiencr;

- (¢) whether, in respect ol any insolvency practice carried on by the
applicant at the date of. or at any ume prior to, the making of the
application. there were established adequate Systems of control of the

practice and adequate records relating toO the practice, including
scopunting records. and whether such sysiems of control and records
have been of were piaintained on an adequate basis;

(f whether the insolvency practice of the applicant is being carried
ot or where the applicant is not yet carrying on such a practice, with the
independence, integrity and the prufcssional <kills appropriatc 10 the
range and scale of the practice and the proper performance of the duties
of an insolvency praciioner: of

(g) whether the applicant, it any case where he has acted as an
insolvency practitioner. has failed to disciose fully to such persons s
might reasonably be expected 10 be affected thereby circumstances where
there is, or appears 1o be,  conflict of interest between his 50 acting and
any interest of his own, whether personal, financial or otherwise.

(41 An insolvency practitioner who is suspended of removed from the
practice of a recognized prni‘cssional body in Malawi or by a comparable
pmt‘cssiona'l hody outside. shall give notice of that fact o the Director. 10

the Totm speciticd in the Finst Schedule, within 7 days of the Fuv
‘asplveney practitioner recetving notice vf the uspension or removal from the Schedude

practice.
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4.-—{1) For the purposes of the Act, CVEry person who intends to practice
as an insolveney practitioner shall submit an application to the Director or the
Minister, as the case may be, in the form specified in the Fipry Schedule, for
the registration of his name to be entered in the register pursuant to the Act

(2) An application for registration to practice as an insolvency

practitioner shall be accaihpanied by prescribed fees, as set out in the Second
Schedude.

(3} Fecs paid under sub-regulation {2) shall not be refundable regardiess
oF the outcome of the application,

(4) On issuance of 3 certificate of registration 10 practice as an
msolvency practitioner, an applicant shall pay fees ag set out in the Second
Schedule.

(5) The Director shall inform an applicant of the outcome of the
application within 2% days of his receipt of a complete application and the
application fee,

(6) An application thar is required to be made to the Ministor
under section 312 of the Act, shall be channcled to the Minister through the
Director,

(7) For the Purposes of section 312 (2) (a) of the Act, the competent
authority shall be the Direcror.

3. For the purpose of an appiication for registration as an NS00\ ency
Practitioner, the Director or the Minister, as the case may be—

(e) may register 2 person subject 1o such conditions, not

Inconsistent with Aot and these Rules, as he nay deem expedient:
and

{0) shall inform 3 Person 1 writing of his registration in such
mamer as he may determine,

6.—i 11 The Direciar ot e Minivter, us the case may be. may refuse 1o
Tegister a person s un HLSOINERGY practinioner where the person does not
satisty the requirenier:s 01 the Act or these Regulations.

(2) Where the Director or the Minister, as the case may be, refuses to
register a person as an nsolvency practitioner, he shall inform the person, in
writing, of the refusal, including the reasons for the refuszl, within 28 days of
receipt of the application and any documents in support of that application by
the Director or the Minister. as the case may be,

7~ 1) A recognized professional body shall provide to its members who
wish to register under the Act, such training and examinations relating o the
law and practice of insolvency as the Director nay, in writing, determine,

(2} Within 3 years afrer commencement of the Act, an application for
registration as an insolvency practitioner shall be accepred, if the applicart can
demonstrate to the Director, in writing, his experience in the practice of
insolvency withoyr the need 10 undereo such traming and examinations as
mav be required by sub-regulation | | ).
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(3) Gn every rencwaj of registration under the Act, ay insolvency
practitioner shall provide evidence of apy contmuing professional education
related to the practice of msolvency provided or recognized by a recognized
professional body undertaken during the two years immediately preceding the
application for renewal of re gistration,

(4) The Director Ay exempr any person from the examination
requirement under these Regulations if the person has pursued, successfully, a
ceurse in nsolvency at an aceredited INsHULoN in the country of qualification
at eriary eyl

8.~{1) The Director Mmay aceept for registration an isclvency
practitioner who is qualified to act i any jurisdiction outside Malawy, where
such jurisdiction regulates ity inselvency practice 10 at teast the standards
oblaining in Malawi.

(2} Where tite insolvency practitioner is not from an English speaking
countey or background he shall provide evidence of his ability to speak and
wiite in English language, 4s the Director may datermine.

{3) Language requirements in sub-reguiation (2) shal] not appiy in casey
of eross border inselvency, Cxcept that the applicart for registration in a case
ol cross border insolvency shall provide translations of documents in
accordance with the Authentication of Documents Act, that weuld entitle the
applicant t¢ practice as an insolvency practitioner 1 ihe Direcror.

(4) On ceasing to practice, an insolvency practitioner shall complaty
Form 2 in the Firsr Schedile and submit 1 1o ihe Dircetor

9. In addition to any rutes of etlies 1o which an insolvency
pracutionicr mav be subject to in hig recognized professions] body, he shalf
also be subject to the ethica] guidelines as provided in the 7% Schedule
hereto.

PART II1- —REMUNERATION

H0.—(1) An administrator of 4 company recrganization, a receiver, a
bquidator, including in o members” voluntary winding-up, or a trustee in
bankiuptey is entitled 1o receive remuneration f{or services as  an
office-holder,

(2) The basis of remuneration shall be fixed-—
{u) Tot to exceed 5 percentage of the value of—
(i) the property with which the administrator of a cotnpany
reorganization has to deal with: or
{11} the assets which are realised, distributed or both realised
and distributed by the liquidater or trusice; und
(P13 by reference 1o the time properly given by the ofiice-holder and
the office-holder’s siaff in anending to matters arising in the company
reorganization, winding-up or bankruptey, as a set amount or any
vombination of them and different bases may be fixed in respect of
ditferent things donc by the oftice-hoider.

S
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sub-regulation (23 i,

may be fixed in respect of differen things dene by the

oftice-holder nu: exceeding the aforesaid s plreent,

4) ln ariving at 4 detennination, regard shali be had to the following

mancrs- —

ted the complexity or otherwise, of the

(b} any respects in which. in

an exceptional kind or degree:
() the
carrying out.
and
() the value and namre of {he
holder has 1o dea].

(33 Where the office-holder [

a legal practitioner and emplovs hix

case;

comnecion with the company's or
bankrupt's affuirs, there falls on the offic

e-holder, any responsthility of

effectivoness with which the office-holder appears to be
OF to have carried out. the office-holder’s duties ug suck;

property with which the office-

firm,

OUany pamner in it. to act on behalf of the company, profit costs shali net be

paid to his tirm, unless expresely

authorised in the determination by the
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s
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{31 Where the administrator has made a statement

{(#) of the At and there is
make the requisite determination.
remuierstion gy be fixed b the

H.—(1) Except in o shareholders” volun

tary winding-up. the ¢reditors’

(41, determine the basis of

~UmmaTes does not make the

“2s bt fall within

-up by the

Prenwacraton mav be ityed by 4 resowsion of 2 mesting of

urider section 35 (33

no creditors” committee, or the committee does not
the basis of the administrator’y
approval of

tuy each secured creditor of the Company,; or

(B} preferential creditors whose
percent of the preferential debts of the

debts amount o more than 50
company, disregerding debts of

any creditor who does ot respond to an invitation to give or withhold the

approval,

(4} In a shareholders’ voluntary windine-
ALRLARY g
basis of the remun

ineeting shall determine the

(51 Where the basis of the admimstrator”

up. the company in 2 general

eraron.

s remuneration or liguidator’s

remuneration in a voluntary winding-up, including a sharcholders® voluntary

winding-up, is not fixed as provided in

stb-regulation (1, (2% 3) or {4), it
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shall. on application by the administrator or liquidator, be fixed by the Court.

16} An application under sub-regulation £5) may not be made by the
admimistrator or liquidator without having first sought fixing of the basis in
accordance with sub-regulation (1), (2). (3) or {d). as the case may be, and in
any event may not be made more than (8 months afier the date of the
administrator’s or liquidator’s appointment.

(7) In a shareholders' voluntary winding-up, the liquidator shall deliver
at least 14 days’ notice of an application under sub-regulation (6) to the
company’s contributories, or such one or more of them as the Court may
direct. and the contributories may nominate one or more of their number 10
appear, or be represented, and to be heard on the application,

(81 Whereo in o winding-up bv the Coun or bankruprey. the basis of
temuncration 5 not fixed ay above atter the liquidator or trustee has
requested the ereditors to fix the basis in accordunce with sub-regulation (2).
or in any event within 18 months after the date of the liquidater’s or tustee's
appomtment, the hiquidator or trustee is entitled to such sum as 18 arrived at
after taking into account all matters referred to in this regulation.

(%) That part of the trustee’s remuneration calculated under
sub-regulation (8) by reference to the Court shall not exceed S per cent of the
bankruptey estate,

(10) Where a number of persons are appointed as administrators or joint
higuidators or trustees, they shall agree between themselves as 10 how the
remuneration payable should be apportioned, and any dispute arising between
them may be referred to-—

ta) the Court, for settlement by order; or

th) the creditors’ committee, a meeting of creditors or in a
members” voluntary winding-up. the company in generzl meetng, for
seitlement by reselution,
ti1y For the purposes of this regulation. a joint appomtment shall be

regarded us one insolvency practitianer,

12.—( 1} Where the basis of

(cr) the administrator’s or trustee’s remuneration has been fixad by
the creditors” committee;

(£} the hguidator’s remuncration has been fixed by the creditors’
committee;

(¢1 the fiquidator’s remuneration had been fixed by the creditors’
committee n a preceding company reorganization and the administrator
had not subsequently requested an increase under this rule: or

() the remuneration fixed is considered imappropriate or the amount
fixed is considered insufficient by an office-holder,

the office-holder may request that the amount be increased or the basis
changed by resolution of the creditors.

o Where .-

Remuneraiion:
recourse 1o
admunistrator,
liquidator or
trustee to
creditor
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(¢r) the administrator has made a statement under section 35 (5) (&)
of the Act: =

(&) the basis of the administrator’s remuneration has been fixed by
the creditors’ cominittee; and

(¢} the administrator considers an amount fixedto be insufficient or
the basis fixed to be inappropriate the administrator may request that the
amount be increased or the basis changed by the approval of—

(i1 cach secured creditor of the company;

(i) it the administrator has made or intends to make a
distribution to preferential creditors: and

(a1 preferential creditors whose debts amount to more than 50
percent of the preferential debts of the company, disregarding debts
of any creditor who does not respond to an invitation to give or
withhold appreval.

13.—(1) Where the basis of .-
(i the administrator’s remuneration has been fixed-—

{1) by the creditors’ committee. and the administrator has
requested that the amount be increased or the basis changed by
resolution of the creditors, but the creditors have not changed it; or

(11} by resolution of the creditors:

(b the liquidator's remuneration has been fixed—

(1) by the creditors’ committee. and the liquidater has
requested that the amount be increased or the basis changed by
resolution of the creditors. but the creditors has e a0t changed 1t; or

i) by resolution of the creditors. in a members’ voluntary
winduig-up. by the company in general meeting; or

(¢) the trustee’s remuneration has been fixed

(1) by the creditors’ committee, and the trustee has requested
that the amount be increased or the basis changed by resolution of
the creditors. but the creditors have not changed it or

Gib by resolution of the creditors. or and the office-holder
conmders an amount fixed to be insutficient or basis fixed 1o be -
mappropriate,
the otfice-helder may apply to the Cowrt for an order increasing the
amount or changing the basis.

(2) Where the administrator has made a statement under section 35 (5)
() of the Act, that the basis of the administrator's remuneration has been fixed
oy the approval of creditors in accordance with these Regulations and the
administrator considers an amount fixed 10 be insufficient or basis fixed to be
inapproptiate, the administiator may appiy to the Court for an order
Increasing the amount or changing the basis.

(3) Where an application is made under sub-regulation (2), the
administrator shall deliver notice to each of the creditors whose approval was
sought.
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(4) The administrator, liquidator, except in a members’ voluntary
windmg-up, or trustee shall deliver at least 14 days’ notice of the application
1 the members of the creditors’ commitice and the committee may nominate
One or more members 10 appear, or be represented. and to be heard on the
application.

(3) Where there is no creditors’ committee, the office-holder’s notice of
the application shall. except in a members® voluntary winding-up, be delivered
10 such one er more of the company's creditors as the Court may direct, and
those creditors may nominate one or more of their number to appear or be
represented,

(6) In a members™ voluntary winding-up. the liquidator shall deliver at
least 14 days’ notice of the application 1o the company’s contributories, or
such vne ormore of them. as the Court may direct and the contributories may
neminate one or more of their number ta appear, or be represented, and to be
heard on the application.

{71 The Court may. if it appears o be a ptoper case, including in a
members’ veluntary winding-up, order the costs of the oftice-holder's
application, including the costs of any member of the creditors’ commitice
appearing or being represented on it or of any creditor or contributory so
appearing or being represented. to be paid as an expense of the adminsuwation
or liquidaticn or out of the bankruprey estate.

14.—(") Where, after the basis of the office-holder’s remuneration has
been fixed, there is a material or substantial change in the circumstances
which were taken into account in fixing it, the office-holder may request that
it be changed.

(2} The request shall be made—

() where the creditors” commirtze fixed the basis. to the committee;

{H) where the creditors fixed the basis, to the creditors:

(e where the Court fixed the basis. by application to the Court: or

() where, m a winding-up or bankrupicy. the remuneration was
deterruned by the higuidater or creditors” committee if there is one and
othenwyise, to the creditors,

and regulauons 11,12, 13 and 14 shall alse apply. as the case may
be.

(3) Any change in the basis for remuneration applics trom the date of the
request under sub-regulation (2) and not for any carlier period.

15, Where a new administrator, liquidator, including in a members’
voluntary winding-up, or wustee is appointed in place of another, any
determmnation, resolution or Court order in effect uader regulations 11, 12, 13
and 14, immediately before the former office-holder ceased to hold office,
continues to apply in relation to the remuncration of the new office-holder
unul & further determination, resolution or Court order is made in accordance
with regulations 11, 12, 13 and 14,

16.—(1) In a case, including in a members”™ voluntary winding-up, 1n
which the basis of the office-holder’s remuncration is a set amount and the
termer office-holder ceases, for whatever reason. to hold office before the
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time has clapsed or the work has been completed in fespect of which the
AMOunt was ser. application may be made for determination of what portion
ot the amoun; should be pPaid o the former office-holder or the former
office-holder s Personal representative n respect of the time whick has
actoally elapsed or the work which has actually been done.

(2) An application may be made by -

() the former office-holder or the former office-holder’s personal
fepresentative withjp the period of 90 days beginning with the date upon
which the former office-hoider ceased to hold office; or

(6) the office-holder for the time being in office if the former
office-holder or the former office-holder’s Personal representative has
R0t applied by the engd of that period,

(3 An application shal) pe made—-
(a) where the credirorg” committee fixed 1he basis, 10 the committee:

(&) where the creditors fixed the basis, to the creditors for 4
fesolution determining the portion;

(e} where the Court fixed the basis. 0 the Court for an order
deturmining the portion.

(4) The applicant shajj deliver 4 Copy of the application 1o the
otfice-holder for the time being or 1o the former office-holder or the former
office-holder’y personal fepresentative, as the Case may be (‘the recipient”),

{5} The recipient may, withip 28 days of receipt of the copy of the

application, deliver anotice of intent o .
e make Tepresestationy ro
ke credhiase COITHNTe
UL e erainieg o

(i) the VO [ e

(Pt appear or he PR St paua Scheagee may be,

(6} A determination may 5o be made dfsbay

Dldden until expiry of

the 21 days ielerred 1o ip sub-regulanon . <, s--2ient does deliver g
notice of intent in accordance with Sub-reguiztio- 5. Ll the recipient hag
been afforded the opperiunity o make SRPreseniazony oF i dppear or be

tepresented, as the case may he

(7) Where the former office-holder or e rurmer office-holder’s
personal Tepresentative, whether OF 1ot the origingl appicant, considers that
the portion determined upen epplication to the creditors' o commitiee or the
creditors is 1'nsuﬁ'1c1'ent, that person may appiv-—

B

(a) in the case of 4 determination by the commiec. te the creditors
tor a resolution increasing the portion; and

(5} in the case ol a resolution of—

\
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(1) the creditors, whether under sub-regulanion (3) (A) or under
paragraph (¢): or
(i) the company in general meeting,
t0 the Court for an order increasing the portion, and sub-regulations (4},
5 and {6) shall apply. as appropriate.
17.—(1) The following persons may apply to the Court for one or more Creditors’,
of the orders provided in sub-regulation {11 )— contributo-
: ries’ or
ta) a secured creditor; bankrupi's
(b} an unsecured creditor with either— Clader that,
§ remuneration
(1) the concurrence of at least 10 percent in value of the is. or other
unsecured creditors, including that creditor; or S
LXcessve

(1) the permussion of the Court:

(¢} a sharcholders’ voluntary winding-up—

(i) members of the company with at least 10 per cent of the
members having the right 1o vote al general meetings of the
conmpany: or

(i1} a member of the company with the permission of the Court;
ar
(c) the bankrupt.

(2) An application may be made on the grounds thar—
{u} the remuneration charged by the office-holder:

(1) the basis fixed for the office-holder's remuneration under these
Regulations: or

{¢) expenses incurred by the office-holder,

Is or are, in all the cireumstances, excessive or, in the case of an
application under paragraph (&), snappropriate.

(3) The application by a creditor or member shall be made no later than
four weeks after veceipt by the applrcant of the progress report, or the final
report. which first reports are the basis of the charging of the remuneration or
the incurrisig of the expenses in question (“the re.evant report™).

(4) An application by the bankrupt may be made only on one or both of
the grounds in sub-regulation (2) (@} and (¢} and no later than—

(@) four weeks aficr receipt by the bankrapt of thereport under these
Regulations; or

{b) in all other cases. four weeks after receipt by the bankrupt of
notice,
{3} Where the Cowrt considers that no sufficient cause 18 shown for a
reduction, it shall deliver to the applicant notice to that effect. and—
(e} if, within five business days of delivery of the notice, the

applicant applies to the Court to fix time and venus for a hearing,
without notice to any other party. as to whether sufficient cause is shown,
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the Court shall do so: and
(6) if the applicast does not deliver notice in accordance with
Paragraph (a1, the Cour may dismiss the application without a hearing,

(6) The banktupt may only make an application, under this reguiation,
with the permission of the Court.

shows that—.
(@) there 's. or would be; or
() it 15 fikely that there shall be, or would be,

but for the remuneration Or expenses in question, a surplus of assets to
which the bankrupt would be entitled.

(8) The Court shall fix the date, time and venue for the application to be
heard and deliver notice to the applicant jf- -
() the application is not dismissed:
{h) after g hearing under sub-reguiation (5) fe):
{ch withou: a hearing in accordance with sub-regulation (5} (b}, or
() the bankrupt is given permission under sub-regulation (6),

{9) The time fixed under sub-regulation (8) shall be not less than 28 days,
after delivery to the applicant of the notice under sub-regulation (7),

{10) The applicant shall, at least 14 days before the hearing, deliver to the
office-holder a notice stating the date. time and venue. and accompanied by a
COpy of the application and of any evidence which the applicant intends to
provide in support of i1,

(1) Where the Court considers the application to be well-founded, it
shall make one or more of the tellowing orders—

{¢) an order reducing the amount of remuneration which the
office-holder is entitled to charge;

(P) an order reducing any fixed ameunt;
tch un order changing the basis of remuneration;
tf) an order that some or all of the remuneration Or expenses in

question be treared as not being expenses of the administration or
winding-up o bankruprey expenses;

(e} an order that—

(1) the administrator or liguidator or the administrator’s or
iquidator’s personal fepresentative pay 10 the insolvent debtor, the
amount of the excess of remuneration or expenses or such part of the
excess as the Cournt may specify: or

{1i) the trustee or the trustee’s personal representative pay to such
person as the Cayrt may specity as property cemprised in the bankrupt's
estate; or
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(/) anv other order that it considers Just.

(12) An order under sub-regulation i1 (4) or {c) may be made only in
respect of periods after the period covered by the relevant report,

(13} Unless the Court orders othemwise under sub-regulation (11). the
costs of the application shall be paid by the applicant. and are not pavable as
an expense of the admmistration or as winding-up or bankruptey expenses,

(14} The Court may order that the costs may be payabie by the applicant,
the respendent or as an expense.

18.—Where a resolution is proposed in an insolvent or compulsory
winding-up or bankruptcy which affects a person in relation to that person’s
remuneration or conduct as liquidator or trustee, actual, proposad or former,
the person and the associates of rthe person shall not vote on it, whether as
creditor, contributory. proxy-holder or corporate representative, except so far
as permitted by these Regulations,

19. The provisions of this Part in relution to fecs shall apply to the
Official Receiver.

PARYT IV="THF REGISTER OF INSOLVENCY PRACTITIONERS

20.— 1) In accordance with section & of the Act, the Director shall keep
and mainlain 4 register of insolvency pructitioners. in an electronic form or in
any other manner as he may determine,

(2) Subject to sub-regulation (3). the register shall be available for access
and searching by members of the public at all times.

(3) The Director may refuse access to the Register or suspend its
operation, in whole or in part. it the Director determines that it is not practical
1o provide access to the Register.

21, The purposes of the register shall be o—

(&} cnable members of the public to —

(1) determine whether a person is a registered (nsolvency
practitioner,

(11) choose an insolvency practitioner from a list of registered
insolvency practitioners; and

(111) have access to contact details of their preferred insolvency
practitioner; and
(0} assist any person in the exercise of the person’s powers. or the

peirtormance of the person’s luncrions. ender the Act or any other written

[FEAS .

22.  The Register shall contain the following information about each
registered insolvency practitioner—

{¢) the person’s full name:
(h) the person’s business address, both physical and postal;
(e} the name and contact details of any recognized professional

Voting on
remuneration

Fees for
Official
Recerver

Operation and
ALCESS 1
register

Purposes off
the register

Contents of
the register
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bodies of which the person 1s a member; and

i) any othes information or documents prescribed by the Act or
these Regulations

Director nay 23, The Director may make any amendment to the register that is
amencd. omis, ecessary to—
remove or : ) . . ) ) )
Festrict docess {ar) reflect any changes in the information that is contained i the
1o intormation !’Cgisler;
iy the register i . -

(b correct a mistake caused by any error or omission on the part of

e Director: or

{¢) comply with a Court order.

3 PART V—MISCELLANECUS PROVISIONS
Insob eney 24, Where an insolvency practitioner is appointed in a cross-border

practitioners m - insolvency under regulation 9. he shall only be appointed jointly with an

:'l‘;; bordet  psalveney practitioner resident in Malaw!,

Professiona] 25.  An insolvency practitioner shall not be appointed by the Court, in

indeninity any case, if he is not in possession of professional indemnity insurance
applicable to the negligent performance or non-performance of his duties as
an insolvency practitioner generajly, or as the Court may determine in
accordance with the insolvency rules governing such appointments.

Prodiibiion 26.  Far the purposes of scetion 150 of the Act. the preseribed period

period shall be § years,

e oo 27. The Companies (Liquidator’s Fees) Regulations are hereby
revoked,

FIRST SCHEDULE

Reg 4 (1)
FoRryg |
APPLICATION TOR REGISTRATION AS AN INSOLVENCY PRACTITIONER
Pari 1
PERSONAL DETAILS
BEAINE: i A i i A S B R P S R e B PR A
B L a2 e I O s e L P e

Form of ldentification and Number

CellphomeaEnbes: 5. oo s iiai i e mesems s S s el o SR
O g @RS i R R s e
Residential address

b
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Datails.of Residence (for the last 5 years ifnot Malawi) «cooiim s i v i

Qualifications held
Name of institunion ...
Country of insttution
Date ol qualification

Membership of professional body

PART 11
PROFESSIONAL EXPERIENCE

IO v Accountancy........cooeeeee.. .. Lawe.... Neither (Tick as appropriate)

Other professional qualifications and/or membership of international insolvency
associations

Enclosures 1o attach to this form

(i1 Certified copies of professional qualifications (insent names of certificates)

{2) Certified copies of professional body memberships (insert names of professional

bodies)

Schedule of cases in which you acted as an insolvency practitioner and the values of
assets involved (Tnsert extrad PAges a3 NECCSSAIY) oo it

On signing this form | declare that—

{ar) The particulars given in this form are true, accurate and complete 1o the best of my
knowledge and belief and 1 will provide such further information as the Director of
Insolvency may request,

(41 1 am a fit and proper person and I am not under any suspension.

(ey 1 have taken out professionul indemnity insurance of at least K20.000,000 for at
least two vears coterminous with any registration that may be granted.

(¢/y [ undertake 1o abide by the provisions of the Insolvency Act and related pieces of
legisiation.
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(e) 1 understand that a false declaration wil] invalidate this

application or any
registration granted and that T may be liable to prosecution.

(/) T authorize the Durector (o use, verify and make any inquiries relating to the
information provided on this form and in relation to any other matter concerning

this application,
(g} lundertake 1o notify the Director in the event of any change in the above.
2111 ] o e DBV ot o
Before me:

Commissioner of Qaths

FORM 2
Regs. 3 (4) and & (4)
NOTICE OF CEASING TO HOLD OFFICE AS AN INSOLVENCY
PRACTITIONER
TO: The Director of Insolvency

FAKE NOTICE that I have ceased 1o hold office as an insoh ency practitioner for a period of
6 months.

Full name of insolvency pracutioner. ...

Lsurname first, in block leters)
Date of ceasing to hold any office as an insolvency practitioner

(Stare whether lquidator, trusiee of a bankrupt estate, supervisor on an individual voluntary
Arrangement. eeceiver or administrator in o company reorganization)

EIateel THIS: o IV R s amns i, 20

Signature of Insolvency Practitioner

SECOND SCHEDULE
Reg 4(2) and 404
FEES

Mutter Amount

K 1

L. Application fees for registration to practice as an insolvenoy practitioner 20, 000 00

2. On issuance of certificate of registration 500. 000 00
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THIRD SCHEEDULE
{Reg. 9)
INSOLVENCY PRACTITIONER'S ETHICAL GUIDELINES
GENERAL APPLICATION OF THE GUIDELINES

PAaRT &
Intreduction

|, These guidelines are intended to assist insolvency practiioners meet the obligations
expected of them by providing professional and cthical guidance. Unless otherwise
stated, the following definitions shall apply—

“authorising body" means a professional body to which the insolvency
practitioner belongs:

“elose or immediate family” means a spouse or eguivalent, dependant, parent,
brother, sister, ¢hild or sibling:

“entity” means a body corporate:

“individual within the practice™ means the insolvency practitioner, any principals
in the practice or any employees within the practice;

“insolvency practitioner” means the receivers or receiver and manager, hquidator,
including provisional liquidator, or trustee in bankruptcy under the Insolvency Act;

“insolvency practitioner’s team” means any person under the control of the
insolvency practitioner. whether as a partner, employee, consultant or associate;

“practice” means the organisation i which the insolvency practitioner practices;

“Insolvency practitioner appointment” means a forma! appointment under the
terms ot 2 charge. secured debenture, or the Insolvency Act; and

“principal” means mn respect of a partership, a pariner. in respect of a soie
practitioner. or that person or any person who is held out as being a partner.

3. These guidelines shall apply to all msolvency practitioners. Insolvency practitioners
should take steps to ensure that the guideliies are applied in all professiopal work
relating to an msolvency practitioner appointment and to any professional work that
may lead to such an appointment. While an insolvency practitioner appointment will be
of the insolvency practitioner personally, the solvency practitioner should ensure that
the standards set out in these guidelines are applied by all members of the insolvency
practitioner’s team.

3. Itis these guidelines and the spirit that underlies it, that shall govern the conduct of
insolvency practitioners, Failure to observe these guidelines may not, of itself,
constitute professional misconduct. but will be taken into account in assessing the
cenduct of an insolvency practitioner.

PART B :
FUNDAMENTAL PRINCIPLES

4. An insolvency practitioner is required 1o comply with the following fundamental
principles:
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(@} Integrity—

An insolvency practitioner shouid be straightforward and honest jp ali
professional and business re[arronships.

(h) Objecnvity——-
An insolvency Practitioner shoyld ot allow bias, conflict of interegt or undue
influence of others 10 override professiona or businessjudgment.

(¢) Professiona Competence and dye care—

An insolvency practitioner has g continuing duty 1o Inaintain professional
knowledge ang skill at the leyel required to cnsyre that “VETY assignment receives
competent professiong service based gp cwrrent developments I practice,
legislation angd technigues, meluding Iemaional hegt practices. An inso[vency
practitioner shouid act diligently ang ip atcordance with applicable technica) and
professional standards when providing professiona] Services,

{el) Conﬁdcmialit}r-—

An nsolvency Practitiorer shoyig respect the confidentiality of informatiop
acquired as a resyly of professional and business relationships ang should not
disclose any such information to third parties withour PIoper and specific
authority, unless there is 4 legal or professional nght or duy 1 disclose,
Confidential Information acquired as g regy); of professional and business
relationships should not pe used for the personal advantage of the inso!vcncy
practitioner or thirq parties,

{e) Professional behavioup——

An insoivcncy bractitioner shoy:d comply with relevan; laws and Tegulations and
should v oig any action thyg discredits the profession, Insul\'enc_v practitioners
should cendyer themsel\ s wirg Lotliriesy and consideration towards all with wlhom
they come intg contact whep performing theiy work,

PART ¢
Framework APPROACH

5. The framework approach is a methog which Insolvency bractitioners can g5 to
wentity actual or potential threats to (he fundamenta| principles and determine whethey
there are any safeguards thay might be avaijable © offset them. The framework

(b) evaluate any such threats; and
(¢} respond in an appropriate manner 1o those threats, -

Throughout these guidelines, there gre xamples of threats ang Possible safeguards.
These examples are ustrative and should not he considered ag exhaustive |ists of alj
relevant threats or safeguards, [t iy Impossible to define Every situation that creates a
threat 1o compliance with the fundamenta) principles o to specity the safeguards thag
may be availyble.
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Jdentification of threats to the fundam ental principles

6. An insolvency practitiner should take reasonable steps to identify the existence of any

threats to compliance with the fundamental principles which arise during the course of
his professional work.

7. An insolvency practitioner should take particular care to identify the existence of
threats which exist priot to, or at the ume of, taking an insolvency practitioner
appointment or which. at that stage, it may reasonabiy be expected might arise during
the course of such an insolvency practitioner appointment. The insolvency practitioner
Jhould take these threats into account when deciding whether to accept an insolvency
practitioner appointment.

% 14 identitying the existence of any threats. an insolvency practitioner should have
regard to relationships whereby the practice is held out as being part of a nationa: or an
ternational association. Many threats fall into one or more of five categories—

() Self-interest threats: which may occur as a result of the financial or other interests
of a practice or an msolvency practitioner or of a close or immediate family
member of an individual within the practice;

(h) Self-review threats: which may occur when a previous judgment made by an
individual within the practice nceds 1o be re-evaluated by the insolvency
practitioner:

(¢} Advocacy threats: which may oceur when an individual within the practice
promotes a position or opinion to the point that subsequent objectivity may be
compromised.

(7 Familiarity threats: which may occur when, because of a close relationship, an
individual within the practice becomes 100 sympathetic or antagonistic to the
interests of others; and

{¢) Intimidation threats: which may occur when an insolvency practitioner may be
deterred from acting objectively by threats, actual or perceived.
Self interest threats
9 The fullowig paragraphs gie examples of the possible threats that an insolvency

practitioner may face. Examples 0Of CLCULsances that wmay create self-intercst thrgats
for an snsolvency practinoner include- -

ta) an individual within the practice having an nterest in a creditor or potential
creditor with a claim which requires subjective adjudication;

(h) concem about the possibility of damaging a business relationship; or
{¢) concerns about potential future employment.

Self-review threats
10. Examples of cireumstances that may create self-review threats include--—

(4) the acceptance of an insolvency practitioner appointment in respect of an entity

where an individual within the practice has recently been employed by, or
seconded to, that entity: or

(h) an insclvency practiioner of the practice has carried out professional work of
any description, including sequential insolvency practitionet appointments for that
entity.
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Such self-review threats may diminish over the passage of time.
- Advocacy Threats
Exampies of circumstances that Inay create advocacy threats include—-
() acting in an advisory capacity for a creditor of an entity; or
(b} acting as an advocate for a client in litigation or dispute with an entity.
Familiarity Threats
Examples of circumstances that may create tammliarity threats include-.-

ter) an individeal within the practice having a close relationship with any individual
having a financial interest in the insolvent entity: or

(h) an ipdividual within the practice having a close relationship with a potential
purchaser of an insolvent's assets and/or business.

[n this regard a close relationship includes both a close professional relationship and a
close personal refationship,

Tatimidation Threats

Examples of circumstances that may create intimidation threats include—
(@) the threat of dismissal or replacement being used to—

{i) apply pressure not to follow regulations, these guidelines, any other applicable
guidelines, technical or professional standards; or

(1) exert influence over an insolvency practitioner appointment where the
insolvency practitioner is an employee rather than a principal of the practice:

{b) being threatened with litigation: or

() the threat of a complaint being made <o the insolvency practitioner’s authorising
body.

Evaluation of threars

An inselvency practitioner shoujd take reasonable sieps to evaluate any threats to
compliance with the fundamental principies that he has identified.

tn particular, an insolvency practitioner should consider what a reasonable and
informed third party. having knowledge of all relevant information, including the
significance of the threat, would conciude to be acceptable.

Puossible safeguards

- Having identified and evatuated a threat to the fundamental principles an insolvency

practitioner should consider whether there are any safeguards that may be available to
reduce the threat to an acceptable Jevel.

. The relevant safeguards will vary depending on the circumstances, Generally

satcguards fall into two broad categories —
(a) firstly, safeguards created by the profession. legislation or regulation; and

{h) secondly, safeguards in the work environment, In the insolvency context,
safeguards in the work environment can include safeguards specific to an
insolvency practiticner appointment. These safeguards seek to create a work
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enviremment 1in which threats are identified and the introduction of appropriate
safcguards is encouraged.

Some examples include -

(¢} leadership that stresses the importance of compliance with the fundamentai
prineiples:

(7) policies and procedures to implement and monitor quality control of engagements;

(¢) documented policies regarding the identification of threats to compliance with the
fundamental principles. the evaluation of the significance of these threats and the
identification and the application of safeguards 10 eliminate or reduce the threats,
other than those that are trivial. 1o an aceeptable level:

(i documented internal policies and procedures requining compliance with the
fundamental principles:

(e} policies and procedures to consider the fundamental principles of these guidelines

betore the acceptance of an msolvency practitioner appointment;
(11 policies and procedures regarding the identification of interests or relationships
beiween individuals within the practice and third parties;

policies and procedures to prohibit individuals who are not members of the
msolvency practitioner’s team from nappropriately influencing the outcome of an
insolveney practitioner appointment;

(g

(h) timely communication of a practice’s policies and procedures, including any
changes to them, 10 all individuals within the practice, and appropriate training and
education on such policies and procedures;

(f) designating a member of the senjor Mmanagement to be responsible for overseeing
the adequate functioning of the safeguarding system;

() adisciplinary mechanism o promote comipliance with policies and procedures: and

(k) publisied policies and procedures 1o encourage and empewer individuals within
the practice 1o communicate 1o senior fevels within the practice or the insolvency
practifioner iny issue telating to compliance with the fundamental principles that
cencern them,

Part D
SPECIFIC APPLICATION OF THE GUIDELINES
Inselvency practitioner appointments
The practice of insolvency is principally  governed by primary and subsidiary
legislanon and in many cases is subject ultimately to the control of the Court, Where
creumstances are dealt with by primary or secondary legislation, an insolvency
practitioner must comply with such provisions. An insolvency practitioner must also

comply with any relevant authority relating to his conduct such as the Official Receiver
and the Director and any directions given by the Court.

An 1nsolvency practitioner should act in 2 manner appropriate to his position as an
officer of the Court, where applicable, and in accordance with any quasi-judicial,
fiduciary or other dutics that he may be under.

Before agreeing to aceept any imsolvency practitioner appointment, including a joint
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23,

appointment, an insolvcncy practitioner should consider whether acceptance would
create any threats 1o campliance with the fundamental principles, of particular
Importance will be any threats to the fundamenta| principle of objectivity created by
contlicts of interest or by any significant professional or personal relationships,

practitioner shoulg identify and evaluate any professional or personal relationship
which may affect compliance with the fundamenta} principles. The appropriate
Tesponse o the threars arising from any such relationships should then be considered,
together with the introduction of any possible safeguards, Generally, it wil be
mnappropriate for an insolyency praciitioner to accept an insolvency practitioner
appointment where a threat to the fundamenta) principles exists pr may reasonably be
expected to arise during the course ot the Insolvency practitioner appointment unlesg—

In considering whether objectivity or integrity may be threatened, an insolvency

{w) disclosure g made. prior to the insolvency practitioner appointment, of the
existence of such g threat 1o the Court of to the creditors, an whose behalf the
nselvency practitioner would be appointed to act and no objection 1s made 1o the
msolyency practitioner being appointed: and

01 safeguards are or will he available 0 eliminate or redyce that threat to an
acceptable level, Where the threat iy other than trivial, safeguards should be
considered ang applied as fiecessary 10 reduce them tg an acceptable leve!l, where

possible,
The fol lowing sateguards may be considered—

(@) involving or consulting another inselvency praciitioner from withip the practice to
review the work done;

(Hj consulting an mdependent 1hird Party. such as 4 cominitice of creditors, an
authorising body or angthe- insolvency practitioner;

(¢} involving another Insolvency practitioner to perform part of the work, which may
inciude another nsolvency Praciitioner taking 3 joint appointment where the
conflict arises during the course of the insoivency Practitioner appointment;

(e} obraining legal advice from a legal practitioner with appropriate experience and
expertise;

le) changing the members of the insulvency practitioner’s team:

1 using separate insulvency Practitioners or statt

(e

precedures to prevent aceess to information by the use of information barriers, for
mstance, strict physical separation of such teamns, confidential and secure data
filing:

(1 clear guidelines for individuais within the practice on issues of security and
confidentialiry: ;

(1) using confidentiality agreements signed by individuals within the practice;

1 regular reviewing of the application of safepuards by a senior ndividual within the
practice not involyed with the insolvency practitiongr Zppointment:

(£) terminating the financial or business relationship that 2IVeS rise to the threat; and
(1 seeking directiong from the Court,

As regards |oint dppointments, where an insolvency practitioner js spectfically
precluded by thege guidelines from accepting an insolvency practitioner appointment

e ——— |
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as an individual. a joint appointment wil not be an appropriate safeguard and will not
make accepting the insolvency practitioner appointment appropriate.

In deciding whether to take an insolvency practitioner appointment in circumstances
where @ threar to the fundamental principles has been identified, the insolvency
practitioner should consider, whether the interests of those on whose behalf he would
be appointed to act would best be served, by the appointment of another insolvency
practitioner who did not face the same threat and, if so, whether any such
appropriately qualified and experienced other insolvency practitioner is likely to be
available to be appointed.

- Aninsolvency practitioner will encounter situations where no safeguards can reduce a

threat to an acceptable level. Where this 1s the case, an insolvency practitioner should
conclude that it 1s not appropriate to accept an insolvency practitioner appointment.

Foliowing acceptance, any threats should continue to be kept under appropriate review
and an insolvency practitioner should be mindful that other threats may come to tight
or arise. There may be oceasions when the insclvency practitioner is no longer in
compliance with these guidelines because of changed circumstances or something
which has been inadvertently overlooked. This would generally not be an issue
provided the insolvency practitioner has appropriate quality control policies and
procedures in place to deal with such matters and, once discovered. the matter is
corrected promptly and any necessary sateguards are applied. In deciding whether 1o
cortinue an insolvency practitioner appointment, the insolvency practitioner may take
into account the wishes of the creditors, who after full disclosure has been made have
the right to retain or replace the insolvency practitioner.

In 2] cases an insolvency practitioner will need to exercise his judgment to determine
how best to deal with an identified threat. In exercising his judgment, an insolvency
practitioner should consider what o reasonable and informed third party, having
knowledge of all relevant information, including the significance of the threat and the
safeguards applied, would conclude to be acceptable. This consideration will be
affected by mauers such as the significance of the threat, the nature of the work and the
structure of the practice.

Conflicts of interest

An insolvency practitioner should take reasonable steps to identify circumstances that
could pose a cenflict of interest Such circumstances may give rise to threats to
complianee with the fundamental prine:ples.

Lxamples of where a contlict of interest mdy arise are where—

tal an insolvency practitioner has to deal with claims between the separate and
contlicting interests of entitics over whom he is appointed,

(6) there 1s a succession of, or sequential, insolvency practitioner appointments; or

{¢) asignificant relationship has existed with the entity or someonc connected with the
entity.

Wkrere a conflict of interest artses, the preservation of confidentiality will be of

paramount importance, therefore. the safeguards used should generally include the use
of effective information barriers,
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Eractice mergers

assessing threats to the fundamenta) principles. At 1o tme of the merger, existing
nsolvency practitioner appointments shoyld be reviewed and any threats identified.
Principals ang emplovees of the merged practice become subject 10 COmmon ethicyal
COnStranmts in relatjon 10 accepting new insurvency practitioner appointments to clients
of either of the former practices. Howevey, existing jnsulvency practitioner
4PpoIntments whijch yre rendered in “PPArent breach of the guidelines by gycp a
merger need not he determined automatically, provided that 2 considered Teview of the
Situation by the practice discloses no obvious and Immediate ethieal conflict,

Where an individua} within the Practice has, ip any former Practice, undertaken work
upon the affairg of an entity n g capacity thar is Incompatible with an insolvency

practitioner appointment of the NeW practice, the individuygl should not work or be
employed on thay assipiiment.

Iﬁ'ans‘pw?m.‘_t'

Both before and during an Insolvency Practitioner appointment, ap insolvency
practitioner may acguire Personal informarjon that is not directly relevant 1o the
insolvency o confidentiz) commercial informarjon relating 1o the affairs of thirg

parties. The informatiop may be such that others mighy expect that cunﬁdentiality
would be maintained,

Neverthelesy, an insolvency practinioner iy the rele as office holder. has 5 professional
duty tg eport openly 1o those with ap interest In the Qutcome of the inso!venc_v. An
Nsolvency Pracutioner shoyld alwavy feport on his acrs and dealings gs fully as
possible given (e CIrcumstances of the case, in 4 Wav rthat g tansparent and
understandable. Ap msolvency pracutioner shoylg bear in ming the expectations of
others and wha d reasonabie ang informed third Party would consjder dppropriate,

Professiongs competence and dye care

Prior 10 aceepiing an nsolveney Practitioner appointment, ap nsolvency practitioner
should ensyre that he |g savstied that the following Matters have beep Considered-—

Purpose, nature and Stope of the work 1o be performed;
() acquiring know ledge of‘mlcvan:_'mdustries Or subject maters:

(el) Possessing o 0blaining CXPEriChee with relevang fegulatory o reporting
requirements: y
(e} zlssignfng suflicient SEE with the necessary Competencies:

U} using eXPerts where Hecessary: and

(2) complying with qualitv contro] policies angd Procedures designed o provide
reasonable assurapee that specific ngagements yre aceepted only when they ¢an be
pecformed competently,
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- The fundamental principle of professional competence and due care requires that an

msoiveney practutioner should only accept an insoivency practitioner appointmen
when the insolvency practitioner has sufficient expertise. For example, a self interest
threat to the fundamenta) principle of professional competence and due care is created,
if the insolvency practitioner or the insolvency practitioner’s team does not possess or
cannot acquire the competencies NECessary to carry out the insolvency practitioner
appomtment. Expertise will taclude appropriate training, technical knowledge,
snowledge of the entity and the business with which the entity is concerned,
Matrainme and acquiring professional compelence requires a continuing awareness
and understanding of relevant techpjca’ and professional developments, including—
ta} developments in msolvency legislation:
{0} the regulations of their professional body, including any continuing professional
development requirements;

(¢} guidance issued by their professional body or any other relevant authority; and
(d) technical issues being discussed within the profession, locally and internationally.

Prafessional and personat relationships

The environment in which msolvency practitioners work and the relationships formed
in thewr professional and personal lives can lead to threats to the fundamentai principle
of objecriviry.

Hdeniifving relationships
In particular. the principle of objectivity may be threatened if any individual within the
practice. or the close or immediate tamily of an individual within the practice or the
practice itselt, has. or hus had. a professional or personal relationship which relates to
the insolvency practitioner appemtiment being considered.
Professionai or personal relationships may include, bur are not restricted to,
relationships with—
(a) the entity;
(£} any director or shadow director or former director or shadow director of the entity:
(¢) shareholders of the gitity:
() any principal or emplovee of the entity,
(e} business partners of the entity;
(I companies or entities controlied by the entity;
(g) companies which are under common controi;
¢ creditors, including debenture holders, of the entity;
(1} debtors of the entity;
(/) close or immediate family of the officers of the entity: or
{41 others with commercial relationships with the practice.
Safeguards within the practice should melude policies and procedures to identify
relationships between individuals within the practice and third partics in a way that is

proportionate and reasonable in relation to the insolvency practitioner appointment
being considered,
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Where 4 professionai or personal relationship of (he type described i paragraph 41 hag
been identified. the nsolvency Practitioner shoyiqg evialuate the mpact of the
r'cianonship 1 the contest of the r'nsnrw:n-':y practitioner appointment being sought or
considered. [ss s 0 consider i evaluating whether i mlauonship creates a threat 1o
the fundamengal principles may incinde the tollowing—

(&) the natre of the previogs duties endertaken by a practice during an earljer
relationship wity the entity:

(b the IMpact of the work conducteq by the practice on the financija] state and/or the
financiaj stability of the entiry in Tespect of which e insolvency Practitioner
appointment g being considered:

ﬁ.'
—

whether the fee received for the WOk by the praciice 1S, or w

as. significant (g the
practice iwself oy 15, or was, substantial.

{d) how recently any Professional work Was carried out? |t i likely that Breater threges
will arise, or may be seen i arise, where work has heep carried oyt within the
previous three yedrs. However, there may still be instances where, in respect of
non-audit work, any threat is at ap acceptable [eve] Conversely, there may be
situations whereby the hature of the work carried out was such that a considerably
longer periog should clapse before any threat can he reduced to an acceprable leve).

te) whether the insolvengy practitioney appomimen; being cousidered involves
consideration of any work previousy undertaken by the practice for that entity:

1 the nawre of any personal telationship apg the ProXimity of the insolvency
Practitioner to (he individual wig whom the reiationship exists and, where
appropriate, the Proxumity of tha ndividual 10 the eNULY N relation to which the
iusolveucy Pracitioner appointmemn relates;

(¢} whether any reporting obligations wi]] arise in respect of the relevyne individual

with whom the telanonship exigrs. for instance, 4n obligation 19 'Cport on the
conducr of directors ungd shadou directors of 5 SOMpany o which the inso!vency
praciitioner appoiniment {elages.:
th) the nature of 40y previous dutjes undertaken by ap indrvidual within the practice
durmg any earlier reIaIionship with the entity; and
(7} the extent of the insoivency Practitioner and his team teant’s famﬂian’ty with the
individuals connected with the cntity,

Having identitied ang evaluated g relationship thay May create a threar 1o the
fundamentaj principles. the nsolvency Practitioner shoyuid consider hig response

including the introduction of any possible sateguards 1o reduce the threat to ap
dcceptable jeve).

Sume of the safeguards which May be considereqd 10 reduce the threar created by a
professional or persenal re!ationshjp 10 an acceptable level are considered above ip
baragraph 4|, Other sateguards may inclyde— ;

{u} v—-irhdrawing from the insoIvenc_\f practitioner’s team;

{H eriminating, where Possible. the finaneial or business relatiunship giving rise to the
threat: and

fe) disclosure of the reiau'ou:.'hip and any financig) benefi received by the practice,

PTAMLIGA  foe e T



Ind March, 2017 293
‘-—~———-______—*—————-___.___~——'—-———————________—-—-————__n__

whether directly or indirectly, 1y the enlity or to those on whose behalf the
nsolvency pracutioner would be appointed to act.

44, An msolvency practitioner May encounter situations where B0, or no reasonable,

A
a5
16,
7.
-
48,
44

safeguards can be introduced to eliminate a threat arising from a professional or
personal relationship, or to reduce it to ap acceptable level. In such situations, the
relationship in question will constitute a significant professional relationship
Usignificant professional relationship™) o 4 significant personal relationship
{"significant personal velationship™). Where this 1s the case, the mselvency practitioner
should conclude thar it s not “ppropriate to take the nsolvency practitioner
dppoimtment,

Consideration should always be given to the perception of others when deciding
whether 1o dceept an insolvency practtioner appointment. Whilst an insolvency
practitioner may regard a relationship as not being significant to the insolvency
prectitioner appointment, the perception of others may difter and this may in some
cireumstances be sufficient 10 make the relationship significant.

Dealing with the assets of an ennty

Actual or perceived threats, for example self interest threats, to the fundamental
principies may arise when during an insolvency practitioner appointment, ap
nsolvency practitiener realises ussers,

Séve in circumstances which clearly do not impair the insolvency practitioner’s
uhjectivity, insolvency practinoners apponted (o any insolvency practitioner
appomtment - relation ro an entity. should nos themselves acquire, directly or
audirectly, any ol the assets of an enhiiy, or krmwing!y permit any individual withip the
practice, or any close or immediate tamils member of the nsolvency practitioner or of
an individual within the practice, directly or indirectly, to do so.

Where the assets ang business of un insolvent tompany are sold by an insolvency
Practitioner shortly aftor appoittment on pre-agreed terms. this could lead 0 an actual
or perceived threat to objectivity, The sale may also be seen as a threat 1o objectivity by
creditors or others not im olved in the prior agreement. The threat to objectivity may be
eliminated or reduced > an acceptable level by sateguards such ag obtaining an
mdependent valuarion of the assets or business bemg soid, or the consideration of ather
potential purchagers.

Itis also Particularly important for an mnsolvency practitioner to take care Lo ensure thar,
wheie doing so will ot contlict with any legal or professional obligation, his
dccision-making processes are transparent, Anderstandable and readily identifiable 1o
all third parties who may be affected by the sale or proposed sale.

Obtainmg specialise wdvice and servides

When an nsolvency practitione; intends 1o rely on the advice or work of another, the
msoivency practitioner should cvaluate whether such reliance is warranted. The
msolvency practitioner should consider factors such as reputation, expertise, and
fesources available and applicable professional and ethical standards, Any payment to
the third party shoyld reflect the value of the work undertaken.

Threats to the fundamental principles, for example familiarity threats and self-inicrest
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threats, can arise jf services are provided by a regular source independent of the
pracree,

Safeguards should be introduced 1o reduce such threars L0 an acceptable level. These
safeguards should ensure that a proper busipess relationship is maintained between the
parties and that such relationships are reviewed periodically to ensure that best valye
and service is being obtained in relation to cach insolvency practitioner appointment,
Additionai safeguards may include clear guidelings and policies within the practice on
such relationships, An Insolvency practitioner should alse consider disciosure of the

existence of sych business relationships 1o the general body of creditors or the
creditors committee, if one exjstg

Threats 1o the fundamenta] principles can also arise where services are provided from
within the pracice o by a party with wham the practice, o 2 ndividual withip the
practice. has a business or Personal relationship, An mselvency practitioner should take

particular care in sych circumstances to ensure that the best value and service ig being
provided,

Fees and other Lpes of remuneration
The following applies pricr to accepng an insolvene

(¢) where un engagement may lead 1o an insolvency practitioner appointment, an
Insolvency practitioner shoyld make any Panty to the work aware of the terms of

the work and, in particular, the basis on which any fees are charged and which
services are covered by those fees:

¥ practitioner appointmen -

msolvency practitioners should not accept referral fees or cominissions, unjess they

have establighed safeguards o reduce the threats created by such faes or
commissions to an ateeptable Jevel: ang

() sateguards may nclude disclosyre |p advance or 4ny areangemtents. If after
fecetving anv yuch payiments. an nsoiveney praciitioner aceepts an nsolvency
Practitioner appeintment, the AMount and source of any fees or commissions
received should be disclosed to craditors.

£ an insolvency practitioncr appointment—-

{«) during an insolvency practitioner appoeintment,
COMMIsSions represents 4 significant thregt
commissions should no therefore be accepted ot
the benefit of the nsolvent estate:

aceepting referral fees o
o objectivity, Such feeg or
her than where to do 5o is for

(b If such fees or commissions are eccepted they should only be accepted for the

benefit of the estate: not for the benefit of the nsolvency practitioner or the
practice; and

{e) further, where such fees or commissions are accepted an insolvency practitioner
should consider mnaking disclosure to creditors,

Obtaining inyol YENCy praclitioner appointments

The special nature of msolvency practitioner appointiuents make
of any commission for, or the lurnishing of, any valuable
troduction of insolver

s the pavment or offer
consideration towards the
ey practitioner appointments mappropriate. This does not,

. s e = e
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however, preclude an arrangement beétween an insolvency practitioner and an
employee whereby the employee’s remuneration is based in whele or in part on
introductions obtained for the insolvency practitioner through the efforts of the
employee.

. When an insolvency practitioner seeks an inselvency practitioner appointment or work

that may lead to an inselvency practitioner appointment through advertising or other
forms of marketing, there may be threats to compliance with the fundamental
principles.

When considering whether to accept an insolvency practitioner appointment, an
insoiveney practitioner should satsty himself that any advertising or other form of
marketing pursuant to which the mselvency pracutioner appomtment may have been
obtained 18, or has been—

f¢t) fair and net misleading:

(~) substantiated and avouds disparaging statements: and

(¢y compliant with relevant guidelines of practice and guidance in relation to
advertising.

7. Advertisements and other forms of marketing should be clearly distinguishable as such

and be legal, decent, honest and truthful.

Where reference is made 1n advertisements or other forms of marketing to fees or to the
cost of the services to be provided, the basis of calculation and the range of services that
the reference is intended to cover should be provided. Care should be taken to ensure
that such references do not mislead as to the precise range of services and the time
commitment that the reference is intended to cover.

An mnsolvency practitioner should never promote or seek to promate his services, or the
services of another insolvency practitioner, in such a way, or to such an extent as to
amount to harassment.

Where an imsolvency practitioner or the practice advertises for work via a third party,
the insolveney practitioner is responsible for ensuring that the third party follows the
above guidange.

Gifts und hospitality

An insolvency practitioner, or & close or immediate family member, may be offcred
gifts and hospitality. In relation 1o an insolvency practitioner appointment, such ag offer
will give risc to threats to compliance with the fundamental principles. For example,
self-interest threats may arise if a gift is dccepted and intimidation threats may arise
trom the possibility of such offers being made public.

. The significance of such threats will depend on the nature, value and intent behind the

offer. In deciding whether to accept any offer of a gift or hospitality, the insolvency
practitioner should have regard to what a reasonable and informed third party having
knowledge of all relevant information would consider to be appropriate. Where such a
reasonable and informed third party would consider the gift to be made in the normal
course of business without the specific intent to influgnce decision-making or obtain
information, the insolvency practitioner may generally conclude that there is no
signiticant threat to compliance with the fundamental principles.
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63, Where appropriate. safeguards should be considered and applied as necessary 1o
climinate any threats ro the fundamenia) principles or reduce them to an aceepiable
level. Where an msolvency practitioner cncouniers a situation in which ne, or no
reasonable, safeguards can be introduced to reduce a threat arising from offers of gifts
or hospitality to an acceptable level, he should conclude that it is not appropriate to
accept the offer,

64. An insolvency practitioner should also not offer or provide gifts or hospitality where

this would give rise to an unacceeptable threat to compliance with the fundamentaj
principles

Recurd keeping

65 Ir will always be for the msolvency practitioner 10 justify his actions. An insolvency
pracritioner will he expected 1o be able 1o demonstrate the steps that he took and the
conclusions that he reached m ideniifying, evaluating and responding to any threats,
both leading Up 10, and during. an nsolvency practitioner appointment, by reference to
Written contemporaneous records,

66. The records which an insolveney pracunoner maintains, i relation to the steps that he
ook and the conclusions that he reached, should pe sufticient 1 enable a reasonable
and miormed third PAaITy to reach a view on the appropriateness of his actjons,

Timeliness

67. Administrations which are conducted in a timely manner will geénerally be more

cfficient and effective, In the interests of MIRIMIzing costs, administrations shoutd be

3

conducted in a timely manner. To ensyre that statutory requirements are met,
insolvency practitioners should use and maintain a checklist or other systems which
alert them to critical dates such as—

(G) statutory obligations and notifications:
{#) neetings. and
{¢) reporting,

68. Where an extension of time 15 required, the mselvency practitoner will need 10—
te) apply 10 the Count or yrher approving bodv: ang
(H1 give reasons for the need for additional time, for mslance, m cases whers the jssye
bemg addressed i« complex,

6Y. An msolvency practitioner may claim remuneration and costs of applying for an
extension of time from the administration, subject o any order from the Court, An
insolvency practitioner may not claim remuneraton ang costs for applying for an
extension of time, if the reason for the failure to mcet the deadline was attributable 1o
his poor conduct, such as—

() Inattention to the passage of time;

(£) lack ot know ledge of the time limits.
(€] poor processes; or

) | nadequately trained or supervised staff

70. Insolveney practitioners must ensure that stakeholders are clearly advised of time
limits that impact on them and the consequences of not meeting those time {imits,

ares,
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PART E

THE APPLICATION OF THE FRAMEWORK 10 SPECTFIC SITUATIONS

Tntroduciion

71 The following examples describe specific clrcumstances ang relationships that wil]
create threats to comphiance wirh the fundamental principles. The examples may assist
an nselvency prastitioner and the members of the insolvency practitioner’s team ro
assess the Implications of sunilar, but different, clreumstances and relationships.

The examples are divided into two parts. Part | contains examples which do not relate
W& previous or existing msolvency practtioner appointiment. Part 2 contains ¢xampies
that do relate 1o 4 previcus or existing insolveney praciifioner appointment. The
SXIMpies are not intended 1o be exhaustive,

Evamples that do no reluie 1o a previous or exesting insolvency practitioner appoinpment

The following situations tivolve 2 professinnal relationship which does not consist of
b & previous insolvency praciitioner appvintment:

A dnsolvency praciitioner \'J;'J!?c:'z'm,ram:r__.f'&:'{fr);-\-:'ng aidit velared work

Reiutionship: The Practice or an individua within the practice hag previously carried out
audit related work withyy the previous 3 years,

Besponse: A significant professional relationship wil) arise; an insolvency practitioner
shouid conclude that it is not appropriate 1o take the insolvency practitionear appointnient.

Where audit related work was carried out more than three years before the proposed dare of
the appointment of the insolvency practitioner, a threat to compliance with the fundamenta)
principles may stil] arise The insolvency practitioner should evaluate any such threat and
consider whether the threat can be eliminated or reduced 10 an acceptable leve] by the
existence or introduction of saleguards,

This restriction does not apply where the insolvency practitioner appointment is in a

mazmbers’ voluntary liquidation, An insolvency practitioner inay normally take such an

appointinent ag mMSOIeNcy practitioner. However, the insoivency practitioner should

consider whether there are any other circumstances thar give rise to an unacgeptably threat

to compliance with the fundamentsl principles. Further, the inselvency practitioner shouid

satisty himself that the directors’ declaration of solvency iy likely to be substantiated by
o events,

B. dppointment az FVENHZRLInG wecountant ar the instigution of & crediior
Previous relationship: The practice or an individual within the practice was instructed by, or
at the instigation of, g creditor or other party having a financial interest N an entity to
nvesligate, monitor or advise on its affairs, )

Kesponse: A significant protessional relatienship would not normally arise in these
circumstances, provided that—.
(@) there has not been a direet mvolvement by an individual within the practice in the
management of the entity;
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(£} the practice had jis principal clien refationship with the creditor or other party,
rather than with the COmpany or proprietor of the business; and

{c) the entity was aware of this.

An insolvency practitioner should, however, consider ull the CHCUMSTANCces before
aceepting an inselvency practitioner appeintment, neluding the effaer of any discussions or
fack of discussions about the financial af¥airs of the company with its directers, and whether
such circumstances give rise 10 an unacceptable threat to compliance with the fundamental
principles.

Where such an Investigation was conducted at the request, or at the instigation, of a secured
creditor, who then fequests an insolvency practitioner 1o aceept an insolvency practitioner
appointment s ap administrator, receiver or receiver angd manager, the insolvency
practitioner should salisfy himself that the Lompany, acting by its board of directors, does
net object to him taking such an Insolvency practitioner appoiniment. If the secured
ereditor daes ol ENVE prigy warning of the msolvency practitioner’s appointment to the
company or if such warning is given and the company objects, but the secured creditor stil]
wishes to appoint the Insolvency pracitioner, he should consider whather the circunistances
give rise to an uBacceptable threar to compliance with the fundamental principles.

Examplies relating to previous or exisrin g iusolvency practitione, apnobttmenis

73. The following siwations nvoive  prior professionai refationship that involves 4
previous or existing msolvency practitioner appointmernt—

A Insolvency praciitioner appointment foliowing an Appoiniment as receiver or
recerver and manager

Previous appoinument: an individual within the practice has been a receiver or recerver and
manager,

Proposed appointment: Any insolvency practitioner appointment,

Response: An insolvency practitioner shouyld not aecept any insnlvency practitioner
appeintment,

This restriction does nor, however, apply where the individual within the practice wag
appointed a receiver by the Count. In such circumstances, the insolvency practitioner should
Fowever consider whether any other circumstances which give rise to an unacceptable threat
to compliance with the fundamenta) prineiples.

8. Conversion of members ' ve luntary liguarion (a0 creditors “voluntary liquidation

Previous appointmenr Ay individual withiy the practice has been the inselvency
practitioner of a company in a membery’ voluntary liquidation.

Propesed zppointment: Insolvency practiicner in 4 creditors” volumtary liquidation, where
1t hias been liecessary to convene a creditors® meeting.

Response: Where there has been g significant professional relationship, ag insolvency
practitioner may continue or AcCept an appointment, subjeet (o creditors approval, only if
he concludes that the company wili evenwually he able to pay its debts in full, together with
interest.

o
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However, the msolvency practitioner should consider whether there are any other
vireumstances that give rise o an unaceeptable threar 1o compliance with the fundamentai
principles,

Made this 21st day of February, 2017,

JOSEPH MwANAM VEKHA
(FILE NO » INvi22 ) Minister af }ndmngf, Trade and Tourism

— = T '~—--—---————_-—-»—-.q.__._

INSOLVENCY ACT
(ACT NoO. 9 o 2016)
INSOLVENCY (FEES) REGULATIONS, 20t7
ARRANGEMENT OF REGULATIONS
REGULATIONS
+ CUltanon
2 Fees
3. Fees payable where 4 person helds more offices
Schedule

IN EXERCISE of the powers conferred by section 35] of the Insolvency Act, 1, JOsepH
MWANAMVEKHA. Minister of Industry, Trade and Tourism, make the following
Regulations_

L These Regulations may be cited as the [nsolvency (Fees)  Citation
Regulations, 2017,

2. Unless otherwise prescribed under the Act, the fees set out in the Fees
Schedule hereto shall pe payable to the Director or the Official Receiver, a5
the case may be, in respect of filing of documents,

3. Wherea person holds more than oue office under the Act, fees shall  Fees payable
only be payable once, and the document shall be Stamped accordingly with where &

s % 5 5 . rson holds
otficial stamps from those relevant offices. as required under the Act Ei:’:z”:{d\“
U L

SCHERULE (reg.2)

Matrer Fee
K t
Viiing any document with the Director or Official Receiver, in relation

to Company Reorganization » . - 4 15.000 00
2. Filing any document with the Director or Official Receiver in relation

to Recenerships - = . Y 15,000 00
3. Filing any document with the Director or Official Receiver under

Winding up of Companies 10,000 00

4. Filing any document with the Director or Official Receiver in relation
te Bankruptey and alternatives to Bankruptey | v 2% 5,000 00
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Matrer Fee
K ¢

LA

Filing any document with fhe Directar of Official Receiver iy relution
te Cross Bordey Insolvency

6. Filing any document with the Director or Official Receiver
which has not specifically provided for . . va . 54 10,000 0o

Made this 25t day of February, 2017,

15,000 00

Josepy M%NAMVEKHA
(FILE NO, INV/22) Minister of Industry, Trade and Iourism
_——-_‘______—_h_—-___—:_:_—*—-h—-q_::—__ﬁ:_-:_—_____a—_____ —_——
GOVERNAMENT NOTICE No. |3

INSOLVENCY aAcT
{No. 9 or 2016)
INSOLVENCY (RECOGNIZED PROFESSIONAL BODIES) ORDER, 2017
IN EXERCISE of the powers ceaterred by section 3 H (1) (@) of the Insolvency Act, I,

JUSEPH MBANAMVERHA. Minister of Industiy, Trade and Tourism, make the following
Order -

L. This Order may be cited a5 the lnsoh—ency (Recognized Professional Citarion
Bodies) Order, 20) 7,

2, Forthcpumosesofsectian 31IotheAcl', thcpmfess:’unalbodies 5S¢t Declaration
out in the Scheduje hereto are hereby declared recogmzed professional of recognized

fa professional
badies. bodies

SCHEDULE
L Malawi Law Society
2. lnstitute of Chartered Accountants ip Malawi
Made this 2jst day of February, 2077

JOSEPH MWANAMVEKHA
(FILE NO INV:06) Minister of Industry, Trade and Tourism

ﬂ_________________.__ﬁ___‘—‘q—h—m_.m___‘__“h—__‘————H_____ﬂ__
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